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C

Supreme Court, Appellate Division, Second Depart-
ment, New York.
Kaan YARAR, etc., et al., plaintiffs,
V.

CHILDREN'S MUSEUM OF MANHATTAN, de-
fendant third-party plaintiff-respondent;
Hermitage I nsurance Company, third-party defend-
ant-appellant.

Feb. 9, 2004.

Background: Insured children's museum sued its li-
ability insurer, seeking declaration of coverage for in-
juries sustained by infant. The Supreme Court,
Queens County, O'Donoghue, J., granted insured
summary judgment to extent of directing insurer to
defend insured. Insurer appeal ed.

Holding: The Supreme Court, Appellate Division,
held that insured failed to give insurer timely notice
of occurrence.

Reversed and remitted.

West Headnotes
[1] Insurance €->3147
217k3147 Most Cited Cases
Requirement that insured notify its liability carrier of
potential claim as soon as practicable operates as
condition precedent to coverage.

[2] Insurance €~>3155

217k3155 Most Cited Cases

Under insurance policy requiring that insured notify
its liability carrier of potential claim "as soon as prac-
ticable," notice of occurrence must be given to in-
surer promptly after insured receives notice that
claim against him will in fact be made.

[3] Insurance €+>3155

217k3155 Most Cited Cases

Insured children's museum failed to give its liability
insurer timely notice, under "as soon as practicable”
clause, of November 7 accident in which infant pat-
ron was injured, where father presented child's med-
ical bills the following February 28 and insured did
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not notify insurer of occurrence until May 4.
**85 Israelson & Gold, Plainview, N.Y. (Jeffrey B.
Gold of counsel), for third-party defendant-appellant.

Kleinberg, Kaplan, Wolff & Cohen, P.C., New Y ork,
N.Y. (Norris D. Wolff of counsel), for defendant
third-party plaintiff-respondent.

A. GAIL PRUDENTI, P.J, GLORIA GOLDSTEIN,
DANIEL F. LUCIANO, and BARRY A. COZIER,
JJ.

*420 In an action to recover damages for personal in-
juries, etc., and a third-party action, inter dia, for a
judgment declaring that the third-party defendant is
obligated to defend and indemnify the defendant
third-party plaintiff with respect to the plaintiffs
causes of action, the third-party defendant appeals
from an order of the Supreme Court, Queens County
(O'Donoghue, J.), dated December 12, 2002, which
granted the motion of the defendant third-party
plaintiff for summary judgment to the extent of dir-
ecting it to defend the defendant third-party plaintiff
and declaring that it was given "reasonable notice of
the accident,” and denied its cross motion for sum-
mary judgment dismissing the third-party complaint.

ORDERED that the order is reversed, on the law,
with costs, the motion is denied, the cross motion is
granted, the third-party complaint is dismissed, and
the matter is remitted to the Supreme Court, Queens
County, for the entry of ajudgment declaring that the
third-party defendant is not obligated to defend and
indemnify the defendant third-party plaintiff with re-
spect to the plaintiffs’ causes of action.

**86 The defendant third-party plaintiff, Children's
Museum of Manhattan (hereinafter the Children's
Museum), operates a children's museum open to the
public. On November 7, 2000, the infant plaintiff
Kaan Yarar hurt his mouth while playing on adlidein
the museum's early childhood development center.
An accident report prepared by the Children's Mu-
seum on that date stated that the child sustained
"chipped teeth [and an] injured mouth; [that his] front
teeth had impacted gums; [and the accident] occurred
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on [the] dlide.”

*421 On February 28, 2001, the infant plaintiff's fath-
er, llhan Yarar, presented his son's medica bills
amounting to $2,420 and $7,219.22, respectively, to
the Comptroller of the Children's Museum. By letter
dated March 2, 2001, the Comptroller informed Ilhan
Yarar that "[u]pon reviewing the circumstances we
have determined that the Children's Museum of Man-
hattan cannot be held responsible for the medical ex-
penses that you incurred.”

The plaintiffs retained an attorney who filed a sum-
mons and complaint against the Children's Museum,
and by letter dated April 26, 2001, advised the Chil-
dren's Museum to "immediately notify your insurance
company." The Children's Museum natified its insur-
ance broker who notified the third-party defendant,
Hermitage Insurance Company (hereinafter Hermit-
age), of the occurrence on May 4, 2001. By letter
dated June 4, 2001, Hermitage disclaimed coverage,
citing provisions of the insurance policy which re-
quired the Children's Museum to notify it as soon as
practicable of an " 'occurrence' * * * which may res-
ult in aclaim" as well as notify it as soon as practic-
able of "aclaim or 'suit"."

The Children's Museum commenced a third-party ac-
tion against Hermitage for a judgment declaring that
Hermitage was obligated to defend and indemnify it.

After issue was joined in the third-party action, the
Children's Museum moved, inter alia, for summary
judgment declaring that Hermitage was obligated to
defend and indemnify it, and Hermitage cross-moved
for summary judgment dismissing the third-party
complaint. The Supreme Court granted the maotion of
the Children's Museum to the extent of directing Her-
mitage to provide a defense on the ground that Her-
mitage was "given reasonable notice of this accident”
and denied the cross motion. We reverse.

[1][2] The law is well settled that "[t]he requirement
that an insured notify its liability carrier of a potential
claim 'as soon as practicable’ operates as a condition
precedent to coverage" (White v. City of New York,
81 N.Y.2d 955, 957, 598 N.Y.S.2d 759, 615 N.E.2d
216). Notice of the occurrence must be given to the
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insurer promptly after the insured receives notice that
a claim against him will in fact be made (see United
Talmudical Academy of Kiryas Joel v. Cigna Prop. &
Cas. Co., 253 A.D.2d 423, 424, 676 N.Y.S.2d 645).

[3] Under the circumstances of this case, Hermitage
properly disclaimed any duty to defend or indemnify
the Children's Museum with respect to the accident of
November 7, 2000, based upon the Children's Mu-
seum's failure to comply with a condition precedent
of coverage (see *422Deso v. London & Lancashire
Ind. Co. of America, 3 N.Y.2d 127, 164 N.Y.S.2d
689, 143 N.E.2d 889: United Talmudical Academy of
Kiryas Joel v. Cigna Prop. & Cas. Co., supra).

Since the third-party action is a declaratory judgment
action, the matter must be remitted to the Supreme
Court, Queens County, for the entry of a judgment
declaring that Hermitage is not obligated to defend
and indemnify the Children's Museum with respect to
the plaintiffs causes of action (see **87Lanza v.
Wagner, 11 N.Y.2d 317, 334, 229 N.Y.S.2d 380, 183
N.E.2d 670, appeal dismissed 371 U.S. 74, 83 S.Ct.
177, 9 L.Ed.2d 163, cert. denied 371 U.S. 901, 83
S.Ct. 205, 9 L .Ed.2d 164).

4 A.D.3d 420, 772 N.Y.S.2d 85, 2004 N.Y. Slip Op.
00660
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