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Supreme Court, Appellate Division, Second Depart-
ment, New York.
Marie VARVERIS, respondent,
V.
HERMITAGE INSURANCE COMPANY, appellant.

Dec. 12, 2005.

Background: Insured under homeowner's insurance
policy brought action against insurer, seeking judg-
ment declaring that insurer was obligated to defend
and indemnify insured in a personal injury action in
which plaintiffs alleged that they were injured when a
portion of house's ceiling fell on them. The Supreme
Court, Kings County, Davis, J., denied, with leave to
renew upon completion of discovery, insurer's motion
to dismiss cause of action for punitive damages. In-
sured appealed.

Holding: The Supreme Court, Appellate Division,
held that insured could not recover punitive damages
based on insurer's disclaimer of coverage on ground
of non-cooperation.

Reversed.

West Headnotes

[1] Insurance €~>3376

217k3376 Most Cited Cases

Insured under homeowner's insurance policy could
not recover punitive damages against insurer, based
on insurer's disclaimer of coverage on ground of non-
cooperation, where insured failed to show any facts
or alegations to support her contention that insurer's
conduct was egregious or fraudulent, or that it evid-
enced wanton dishonesty so asto imply acriminal in-
difference to civil obligations directed at the public
generally.

[2] Damages €~291.5(1)
115k91.5(1) Most Cited Cases

[2] Fraud €61
184k61 Most Cited Cases
Punitive damages are only available in limited cir-
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cumstances where it is necessary to deter conduct
which may be characterized as a fraud evincing a
high degree of moral turpitude, or such wanton dis-
honesty as to imply a crimina indifference to civil
obligations directed at the public generally.

**689 Gold Stewart Kravatz & Stone, LLP, West-
bury, N.Y. (Jeffrey B. Gold and Cheryl Spinner
Kravatz of counsdl), for appellant.

ROBERT W. SCHMIDT, JP, FERED T.
SANTUCCI, DANIEL F. LUCIANO, and ROBERT
A. LIFSON, JJ.

*537 In an action, inter alia, for ajudgment declaring
that the defendant is obligated to defend and indem-
nify the plaintiff in a personal injury action entitled
Paez v. Varveris, pending in the Supreme Court,
Kings County, under Index No. 18200/98, the de-
fendant appeals from an order of the Supreme Court,
Kings County, dated July 2, 2004 (Davis, J.), which
denied, with leave to renew upon completion of dis-
covery, its motion pursuant to CPLR 3211(a)(7) to
dismiss the fifth cause of action for punitive dam-

ages.

ORDERED that the order is reversed, on the law,
with costs, the motion is granted, and the fifth cause
of action is dismissed.

The plaintiff, Marie Varveris (hereinafter the in-
sured), was the owner of a house insured by the de-
fendant, Hermitage Insurance Company (hereinafter
Hermitage). Richard Paez and Carolina Paez
(hereinafter Paez) commenced an action to recover
damages for personal injuries against the insured, al-
leging that they were injured when a portion of the
house's ceiling fell on them. Although Hermitage ini-
tially undertook to defend the insured, Hermitage dis-
claimed coverage on the ground of non-cooperation.

*538 Thereafter, the insured commenced a lawsuit
against Hermitage seeking, inter alia, a declaration
that Hermitage was obligated to defend and indemni-
fy her in the underlying persona injury action. The
fifth cause of action sought punitive damages due to
Hermitage's "wrongful refusal to defend and indem-
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nify plaintiff." Hermitage moved pursuant to CPLR
3211(a)(7) to dismiss this cause of action for failure
to state a cause of action, arguing that it "is not cog-
nizable because it does not alege any purported
wrong beyond Hermitage's denial, nor any claimed
‘wrong' whatsoever as against the public generally.”
The Supreme Court denied the motion with leave to
renew upon completion of discovery. We reverse.

[1][2] Punitive damages are only available in limited
circumstances where it is necessary to deter conduct
which may be characterized as "a fraud evincing a
'high degree of moral turpitude’ " or " 'such wanton
dishonesty as to imply a crimina indifference to civil
obligations " directed " 'at the public generally' "
(Racanova v. Equitable Life Assur. Socy. of U.S., 83
N.Y.2d 603, 613, 612 N.Y.S.2d 339, 634 N.E.2d 940
quoting Walker v. Sheldon, 10 N.Y.2d 401, 404-405,
223 N.Y.S.2d 488, 179 N.E.2d 497: see New York
Univ. v. Continental Ins. Co., 87 N.Y.2d 308, 639
N.Y.S.2d 283, 662 N.E.2d 763: Logan v. Empire
Blue Cross & Blue Shield, 275 A.D.2d 187, 714
N.Y.S.2d 119). Here, the insured failed to show any
facts or alegations to support her contention that
Hermitage's conduct in this case was egregious or
fraudulent, or that it evidenced wanton dishonesty so
asto imply acriminal indifferenceto civil obligations
directed at the public generally. This case is, in ef-
fect, simply a private breach of contract dispute
between the insurer and its insured **690 with no
greater implications (see Eulton v. Allstate Ins. Co.,
14 A.D.3d 380. 788 N.Y.S.2d 349: Martin v. Group
Health, 2 A.D.3d 414, 767 N.Y.S.2d 803). Further-
more, the insured's contention that she is entitled to
discovery in order to adduce facts to substantiate her
punitive damages claim is nothing more than a "fish-
ing expedition,” and thus should not have been coun-
tenanced (see Fulton v. Allstate Ins. Co., supra; see
generally Oak Beach Inn Corp. v. Town of Babylon,
239 A.D.2d 568, 658 N.Y.S.2d 72).

Accordingly, Hermitage was entitled to dismissal of
the cause of action for punitive damages.

24 A.D.3d 537, 806 N.Y.S.2d 688, 2005 N.Y. Slip
Op. 09520

END OF DOCUMENT

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Page 2


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000059&DocName=NYCPR3211&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000059&DocName=NYCPR3211&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1994104567
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1994104567
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1994104567
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1962120511
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1962120511
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1962120511
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1962120511
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1995252039
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1995252039
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1995252039
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=1995252039
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2000569633
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2000569633
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2000569633
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2000569633
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2005971915
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2005971915
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2005971915
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2003897041
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2003897041
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=2003897041
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2005971915
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1997118579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1997118579
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=602&FindType=Y&SerialNum=1997118579

